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In the Court o! Appeals of the District of Columbia. 


No. 2499. 

Donald MacPherson et al., Appellants, 

vs. 

Caroline Harding, Executrix, &c. 


a 


Supreme Court of the District of Columbia. 

At Law. No. 53351.' 

Caroline Harding, Executrix of Estate of Theodore A. Hardine 

Deceased, Plaintiff, 
vs 

^nald McPhebson, James G. Hill, Charles W. Swett, John 

fw G fT‘‘ Bo0tl) Hunean, Charles E. Foster, Robert E. 

Wh F T denC T m Stev ™ s> Caroline F. Gunnison, Emmons S. 
Smith, Anna T. Myers, Firman R. Homer, Adelle Duncan Irwin 

F h sn™<^ R Gn?neS! Ja £ les , R Ash ’ Henrie «a B. Karrick, Thomai 
ants 1C< t ’ enjanlln Hurfee, and Robert C. Turnbull, Defend- 

United States of America, 

District of Columbia, ss: 

th ? , the Su P renie c °urt of the District of 
Loiumbia, at the City of ashmgton, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 20, 1911. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court. 

At Law. No. 53351. 

Caroline Harding, Executrix of Estate of Theodore A Hardine 

Deceased, Plaintiff, 
vs. 

Donald McPherson, James G. Hill, Charles W Swett Iohk 
H. Howell, Georgia Booth Duncan, Charles E Foster RnhertF 

S Ste ™ 8 ’ Caroli " e F - «nnn4n er E^ | 

K;; 4 “ T ' M y™’ ^nnan R. Horner, Adelle Duncan Ir^in 
Thomas W. Grimes, James R. Ash, Henrietta B. Karrick Thomas 
E^Silcott, Benjamin Durfee, and Robert C. Turnbull, Defend! 

, Z' lle . Caroline Harding, Executrix of the Estate of Theo- 

dore ^Hardmg, sues the defendants, Donald McPherson, Jam* 
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G. Hill, Charles D. Swett, John H. Howell, Georgia Booth Duncan, 
Charles E. Foster, Robert E. Fry, Frederick C. Stevens, Caroline F. 
Gunnison, Emmons S. Smith, Anna T. Myers, Firman R. Horner, 
Adelle Duncan Irwin, Thomas W. Grimes, James R. Ash, Hen¬ 
rietta B. Karrick, Thomas E. Silcott, Benjamin Durfee, and Robert 
C. Turnbull, for money payable by the defendants to the plaintiff, 
as such Executrix, for money found to be due from the said defend¬ 
ants to the plaintiff, as such Executrix, on accounts stated between 
them. 

Wherefore the plaintiff claims the sum of Twenty-four hundred 
and forty five dollars and forty one cents ($2445.41), with 

2 interest thereon from the 26" day of February, 1908, accord¬ 
ing to the particulars of demand, annexed hereto, besides costs 

of this suit. 

MASON N. RICHARDSON, 
KAPPLER & MERILLAT, 

Attorneys for Plaintiff. 

Bill of Particulars. 

Balance due upon account stated. $2445.41 

With interest from February 26, 1908. 

MASON N. RICHARDSON, 

At tome i/* for Plaintiff. 

District of Columbia, To wit: 

Before me, a Notary Public, in and for the District of Columbia, 
personally appeared Caroline Harding, who being first duly sworn, 
on oath says, she is the Executrix of the estate of Theodore A. Hard¬ 
ing, deceased. That as such Executrix, she has a just cause of 
action against the defendants named, in the aforegoing and annexed 
declaration, Donald McPherson, James G. Hill, Charles D Swett 
John H. Howell, Georgia Booth Duncan, Charles E. Foster, Robert 
I'Ty, Frederick C. Stevens, Caroline F. Gunnison, Emmons S 
Smith, Anna T. Myers, Firman R. Horner, Adelle Duncan Irwin' 
Thomas W. Grimes, James R. Ash, Henrietta B. Karrick, Thomas 
E. Silcott, Benjamin Durfee, and Robert C. Turnbull, and said 
cause of action is grounded upon the facts herein stated, and orig- 
rnated in the manner following Heretofore during the lifetime of 
the said Theodore A. Harding, beginning with the sixth day of May 
1903 and1 continuing up to the time of his death, he, the said Theo¬ 
dore A Harding, had the management of the affairs of an unincor¬ 
porated association of persons, who were and are the owners of an un- 
divided equitable interest in real estate in common, in the 

3 District of Columbia, as agent of the said defendants, and 
such management consisted, among other things, in collect¬ 
ing rents from certain properties in which said defendants were in¬ 
terested as aforesaid in paying general taxes and water rent charges 
thereupon, and in keeping the same in repair, and in keeping said 
properties rented. That the defendants herein named, together with 
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M«v r We E D0W < ar ?i and - have ^ since s «d day of 

S ownfna ° f "“I unm corporated association, as afore- 

j d ’ " na H>g interests in real estate as aforesaid. That said Theo- 

Having departed thw life, testate on the 7" day of Nto- 
f >.^ r ' 190J, and the plaintiff herein named, Caroline Harding 
affiant, was duly appointed as Executrix of his said estate and she 

said f SU °K That in the management of the affairs of 

dore A Hardi^ 7°^ herel, ‘before stated the said Theo- 

Mav 190.3 'n^ i Un ? g hl 'V> fe ‘>me, from the said sixth day of 

said defendant.c"' 6 ° f h™ death >. recelved and collected for 
fer nda r- ents> f / 0111 said properties, assessments paid by de- 

omtil^1ir ne)r j f °r matenals sold, certain sums of money 

',m r ( Mi?nQ V an l d u wh ', ch said sums of money together with the 
An m K 0f i 235 '° 9 ’ "I 110 . 1 he llle said Theodore A. Harding had as cash 

sumo?*!^^!^'^' ? Ma ‘ V 19 ° 3 ’ amounted InaUtoThe 
♦ '’ bb2 - 4t V an <* ln such management of the affairs for said 
defendants as such agent as aforesaid, from said funds as aforesaid 
a " d from advances made from his private funds, made bv him the 
said Theodore A. Harding, from time to time, for the payment of 
said taxes, upon said properties, and for the payment of in 
surance upon said properties, and for the payment of interest 

death of the said Theodore A Kin7 ^^ntly to the 
placed the books of said Theodore A Hnrd’inrr ,- as 1I? executrix, 
open to the inspection of the said defendant? their arren7 ac ? 0UIlt ' 
tees, and said books and accounts were b? hem LSed^SdT 

JJ dSirih 1 ™ = * ; 

had impeded and examined aaid books of mid ^hmdoreV^^’ 


“February 15", 1908. 

Statement of Account of 11" and E Streets Syndicate. 
Receipts: 


Cash on hand May 6, 1903. 

Rents collected to date. 

.Assessments paid. 

Received for materials old buiiding 


$235.( 
$U,842.3 
5,490.0 
95.0 


$17,662.43 
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Debts and disbursements since May 6, 1903: 


Taxes for 1895 paid. $336.38 

Interest 6 mos. to June 1, 1895. $255.56 

“ “ Nov. 30,' 1901. $628.96 

Disc’t note to Col. Nat. Bank p’d. $400.00 


Total Indebtedness . $1,620.00 


Interest paid to date. $8,320.44 

Taxes paid to date. $1,781.74 

Insurance paid to date. $369.25 

Repair old building. $691.22 

5 Water rent. $62.16 

Collection of rents. $592.63 

Stamps and typewriting. $9.23 

Tax certificate. $.50 

Amount paid on Reb’ldg acc’t. 6,659^77 


$20,107.84 


Due estate T. A Harding. $2,445.41 

I certify that the foregoing is a full and accurate account and 
shows the true amount due the estate of T. A. Harding. 

) CAROLINE HARDING, 

Executrix Estate of T. A. Harding.” 

That said statement in writing as stated and signed by said Caro¬ 
line Harding was delivered to the said defendants and to their 
agents and trustees, who were and are the defendants, Emmons S. 
Smith and John H. Howell. That thereafter, that is to say after 
said statement in writing of said affiant, had been placed in the 
hands of the said defendants and their said agents and trustees a 
meeting was held by said defendants. That the proceedings then 
liad and held bv said defendants were as follows: 


“Washington, Feb. 26,1908. 

Special Meeting of Members of the 11" and E str. Syndicate 
Meeting called to order by Emmons S. Smith. 

Minutes of the meeting of Dec. 20, 1907, read and approved. 
The report of T. A. Harding estate showing the amount of in¬ 
debtedness due said estate by the syndicate was read by Mr Smith 
Mr Clarence L. Harding moved that the Trustees take proper 
steps to collect all delinquent assessments, due the syndicate The 
motion was seconded, discussed and carried. 

Mr. James G. Hill moved that the report submitted bv the T. A 

Harding estate he accepted. This motion was seconded, discussed 
and carried. 

Mr. John H. Howell moved that an assessment of $100. per share 

j ion j n , la< e »> four equal instalments, in 30, 60 90 

and 120 days from the receipt of notice. 

This motion wa< aho seconded, discussed and carried 
The meeting then adjourned. 

(Si ^ ed ) J. H. HOWELL, See” 
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That the said motion by said James G. Hill as above 
stated as part of the proceedings of said meeting of said de¬ 
fendants — as follows: ‘That the report submitted by the T A 

ioilj w g if State l ?. a ‘5SR? d ” referred t0 the 881,1 statement of affiant 
lame ^i, 19 ° 8, a ? d hereinbefore fully set forth, and said 

G - t Hill is the same James G. Hill as James G. Hill, named 
as one of the defendants herein. 

T hat subsequently to the date of said meeting, and upon the 

Smith a n5 f i th if d ?i e u ant 1i an u by thelr authority, said Emmons S. 
Smith and John H. Howell, who were and are the agents and Trus- 

l.Verel ^ defendants f ? r th e purpose of so doing, wrote and de- 

said 1 follow 11 " 108 Wntl " g *° afflant - M Executrix, as afore- 

“Washington, D. C., Feb. 29, 1908. 

T. A. Harding Estate, 2750 14" Street. 

J^* , L In TfT-, wit £ the term s of a resolution adopted 
heM ill ^embers of the 11 and E Streets Syndicate at a meeting 

oflilt Q the ® oard °f Trade Rooms on the 26" inst., the Trustees 
. L i Syndicate were authorized to levy an assessment of $100.00 

m thaTT th r e rr D ° liquidating the syndicate’s indebtedness 
hown kTV/ T ‘ f Harding, deceased, which indebtedness, as 
‘ j a statement submitted by the administratrix of said estate 
and approved and accepted by the syndicate amounts to $2445.41. 

shall h1 S in U f rther P ro . VI .d e d by said resolution that this assessment 
shall be m four equal instalments, payable in thirty, sixty, ninety 
and one hundred and twenty days. ‘ 

You will therefore kindly remit to us on or before April 1st May 

$250 00* 1 - t ’ Hnd JU y lst ’ * 62 ' 50, respectively making a total of 

Very respectfully, 

EMMONS S. SMITH! 

JOHN H. HOWELL, 

Trustees. 

Court d C% a11 communications ,0 Emmons S. Smith, 505 Florence 

Said Emmons S. Smith and John H. Howell are the same ner- 

7 ST a E /T° n ? ,S ' S,T ith and John H. Howell, named as 

7 stalT^h* 8 lere j n ' T* lat ln accordance with said account 

.aid , U T of d Tw1mw dU ® ifTi T“ e ? f ,'Theodore A. Harding the 
said sum of Twenty four hundred and forty five dollars and fortv 

toLiT 8 ’- P ,1 rt ."hereof has been paid, which said amount of 
$2445.41 is justly due plaintiff, as such Executrix, from the said 
defendants together with interest thereon from the 26" day of Feb¬ 
ruary, 1908, together with costs of this suit, exclusive of all set offs 
and just grounds of defense. ’ 

CAROLINE HARDING. 

igSubscribed and sworn to before me this 17 day of February A. D. 

t 8EAI -] CLARENCE E. LATIMER, 

Notary Public, D. C. 
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8 Defendants Pleas. 

Filed March 15, 1911. 

******* 

The defendants, Donald MacPherson, James G. Hill, Charles W. 
Swett, John II. Howell, Georgia Booth Duncan, Charles E. Foster, 
Robert E. Fry, Frederick C. Stevens, Caroline F. Gunnison, Em¬ 
mons S. Smith, Anna T. Myers, Firman R. Horner, Adelle Duncan 
Irwin, Thomas W. Grimes, James R. Ash, Henrietta B. Karrick, 
Thomas E. Silcott, Benjamin Durfee, and Robert C. Turnbull, for 
joint and several pleas to the declaration in the above entitled cause, 
say: 

1. That they are not, and no one or more of them is indebted to 
the plaintiff as in said declaration alleged. 

2. That they nor any of them ever assumed and promised to pay 
the plaintiff as in said declaration alleged. 

S. That the so-called account stated on which suit is brought is a 
partnership account as to which the plaintiff is a co-partner and is 
not a creditor, of these defendants. 

RALSTON, SIDDONS & RICHARDSON, 

DefendantAttorneys. 

District of Columbia, ss: 

John H. Howell and Emmons S. Smith, being each of them duly 
sworn, severally say that they are defendants in the above entitled 
suit and make this affidavit on behalf of themselves and the other 
defendants therein enumerated; that they make the foregoing pleas 
a part of this affidavit; that they have a just defense to the 

9 plaintiff’s suit arising out of the following state of facts; In 
or about the month of July, 1890, the plaintiff’s testator, 

Theodore A. Harding entered into association with the defendants 
herein, Donald Macrherson, James G. Hill, Charles W. SwetJ, 
John H. Howell, Charles E. Foster, Robert E. Fry, Frederick C. 
Stevens, Emmons S. Smith, Anna T. Myers (then Hopperman), 
Firman R. Horner, Thomas W. Grimes, James R. Ash, Thomas E. 
Silcott, Benjamin Durfee, and the predecessors in interest of the 
defendants, Georgia B. Duncan, Caroline F. Gunnison, Adele D. 
Irwin, Robert C. Turnbull and Henrietta B. Karrick, and others, 
whereby such associates should purchase certain properties at and 
near the northwest corner of Eleventh and E Streets, Northwest, 
Washington, D. C.; that such purchase was made and the title 
e o h n ^ 1 3^ t rI^ ® n in the name of W. B. Gurley and said Theo¬ 
dore A. Harding as trustees for the said associates;"that the making 
of the purchase, collection of rents and superintendence of repairs, 
etc., was left in the hands of Theodore A. Harding from the time of 
the purchase by him and his associates in 1890 to the time of his 
death; that the terms of the trusts and of the association are shown 
by certificates which were issued to the several associates, each read¬ 
ing as follows: 
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• 11th and E Street-. 

Whole Number of Interests, Twenty-eight. 

Syndicate Certificate. 

/ U n f U J Jy .r lese presents > That "e. William B. Gurley 
and lheodore A. Harding, as joint tenants in fee, under a certain 

fn^Liber No A 1 'f r lnlt' lth ’ dated July 26 > 1890 > and corded 
Llbe r ISiS, l<oho 204 et se q one of the Land Records of the 

10 , ![‘ i ° f Columbia, hold the real estate situate in the City 

o aslnngton, District of Columbia, and described as fol- 

lows: Part of Original Lots One (1) and Two (2) in Square 

Corner Klonar '»&*** a ‘ Ve Southeast 

f'iX™ (being the Northwest corner of Eleventh and 

• i, Str f^ ts > N W.),^thence North along Eleventh Street 55 feet 2 

Sof 4” n si™, eSt a i? nce ? outh 55 feet 2 inch®® to the 

CLirsir re th ' “ m o( “p»««"" ««.» 

Whereas, —-- has contributed — twenty-eighth of the sum 

expended for the purchase of said real estate, and if therefore enth 

NowTh U T ty ' e ? ghth U, !, divlded invest in said real estate; 

Now, therefore, in consideration of the premises and said pay- 

ment, receipt whereof from said-is hprtdw ttnl-rumTin^ j 

we the said William B. Gurley and Theodore A ftdfng do herS 
de< lare that we hold the said real estate upon trust as follows, for said 

• . ^ 1 ®? rs an( ^ assigns, to the extent of — aforesaid undivided 

.n said ’deed. “ ‘° : In a “ d Up ° n the trusts 561 forth a °d declared 

14 ‘f./nrther understood and agreed as follows: The Trustees shall 
be entitled to and be allowed a joint commission of two per cent 
on all receipts except from assessments heretofore or hereafter paid 

Trustees!^ 6rS ° f **“ Syndicate ’ and fronl loa " s negotiated by P *e 

. declaration and the interests hereunder shall, at all times be 
-ubject to assessment for its proportionate part of money necessary 
Pf y . the eforesaid encumbrances and interest thereon arnf^Z 
penses incurred in the execution of the trusts as provided in the 
deed to said Trustees, hereinbefore recited whir»I» cais? 

shall be payable within thirty days after written notice tWeof^hall 
have been jnajed, postpaid, to the person assessed, or pereonallv 
sened upon him, and in default of such payment the said Trustees 
or the survivor of them is hereby authorized to sell the interest of 
such person so in default, either at public or private sale after snch 
notice and upon such terms as they or the survivor of ’them stem 
deem best, and to transfer such interest to the purchaser free from 
liability on his part, for the application of the purchase monev Tn 
the e ve nt of any such sale the proceeds shall first be applied to nav 
ment of the assessments, in default, with interest at 6 £fr cent from 
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the date of notice until paid, and the surplus shall be paid over to 
the owner of such interest, his heirs or assigns. 

This declaration and the interests hereunder may be transferred 
by writing, under seal, and upon such transfer the assigned declara¬ 
tion shall be surrendered to the Trustees, and a new declara- 
11 tion issued in the name of the purchaser, and the Trustees 
shall not be bound to take notice of the rights of a transferee 
who fails to surrender such assigned declaration and to procure a 
new one in his own name. 

Any transferee of such declaration, and the interest hereunder, 
shall thereby be subrogated to all the rights and subjected to all the 

liabilities of the original holder; and the said-as evidence 

of the acceptance of this declaration and to confer all necessary 
}K)wer upon said Trustees, and the survivor of them in the premises, 
as above set forth, has hereunto set his hand and seal the day and 
year last herein written. 

Witness our hands and seals this — dav of- 1890, at Wash¬ 

ington, D. C.” 


That some time after the death of Theodore A. Harding, the 
executrix, Caroline Harding, who by the terms of his wdll became 
and still is successor for her life to his rights and a member in his 
place and stead as to two and one-half out of tw r enty-five outstanding 
shares in the association, and who gave a special bond as executrix, 
receiving all assets and assuming all liabilities, made a demand upon 
the association of which she, as stated, fonned a part, for the pay¬ 
ment^ to her of Twenty-four Hundred, Forty-five and 41/100 
(2445.41) Dollars, which she claimed was due her as such execu¬ 
trix , that on February 26, 1908, a special meeting of the association 
was held at which Clarence L. Harding w T as present as the representa¬ 
tive of the partnership interest held by his mother, executrix as 
aforesaid, and beneficiarv as to said property under the will of said 
T. A. Harding, deceased; that at said meeting said account of the 
estate of T. A. Harding, deceased, was accepted as a debt of the part¬ 
nership of which said plaintiff formed a part, but not as the indi¬ 
vidual debt of the defendants or any of them, and, having its pay¬ 
ment in view, an assessment was ordered upon the interest of each 
partner including the estate of T. A. Harding, deceased, as 
11 fully a PP ears b y reference to the letter of February 29 

1908, signed by Emmons S. Smith and John H. Howell 
made a part of plaintiff’s affidavit and also made part of this affi¬ 
davit; that subsequently, and on May 23, 1908, at a meeting of the 
associates at which the interest of the plaintiff in said partnership 
was represented by Mason N. Richardson, as her attorney, the reso¬ 
lutions of February 26, 1908, above referred to respecting the allow¬ 
ance of the claim herein referred to and calling for an assessment 
were rescinded, and the auditing committee of the partnership was 
directed to employ an accountant to investigate the affairs of the a«- 

*£ a £°“ ; th i at - a -J he Te * U }} , of Sl,ch investigation, with regard to 
which the plaintiff was called upon for assistance and rendered it 
the accountant found the net balance to be accounted for bv the 
trustees, of whom, as before stated, T. A. Harding was one to be 
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SKSrtR Thousand Four Hundred, Seventy-one and 33/100 
(25,471.33^) Dollars; that, nevertheless an allowance should be made 

on jX P 2°8 (7 - 00 °) Dollars, paid 

nn^ i k- 881(1 T * A - Harding for the benefit of himself 

i ‘ f d 0 ‘ n "*f associates, and in the purchase of the land herein- 

^ u efe ?, r * d . to > and the «e affiants believe a further allowance 
should possibly be made of One Thousand (1,000) Dollars eommis 
sion paid m connection with the original purchase leaWna aTt 
balance due by the Harding estate of Seven,m, Thou3 Foul’ 
Hundred Seventy-one and 33/100 (17,471.33) Dollars- that nriw 
to the niakingof such accounting there had been no complete state- 

13 Theodore") I'l'inlinl'*' re J? tions l^tfeen the association and 
ineoaore A. Harding, or his executrix, and no complete one 

can be made save in acourtof equity as the nlaintiff ! .,.i, 0 
able with said sum of Seventeen ThouTnf’^n/iij ? ischarge- 
one and 33/100 t 17 471 wV „ nousand > *<>ur Hundred, Seventv- 
est shn.,14 ll ( 17 . 4 ‘l-33) Dollars, upon the most of which inter- 

plaintiff, th, tn.nS™“,:Lr!iriii„TrS.ta h Jl;' 
nership account, and as hereinbefore stated - that in accenting h»T' 
c^led account stated, as claimed to have been accepted bv nfaintifft 
affidavit, no examination of the accounts of T \ p ai ? . s 

JOHN H. HOWELL. 
EMMONS S. SMITH. 

Distnct^of Cohnnhia aforesaid, 

Notary Public, D. C. 
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Joinder in Issue. 


Filed June 24, 1911. 

* ' * * * * * 4c 

.h. b - v w -I -ith 

MASON N. RICHARDSON, 

m. ™ , .„ Attorneys for Plaintiff. 

term of the fit*! Ca ' endar ‘ he above Pause for trial at the next 

KAPPLER & MERILLAT 
MASON N. RICHARDSON, 

A ttomeys for Plaintiff. 

Meri^ 8 f ° r Pkintiff ’ Mason N ‘ Richardson, Kappler and 

snn At A«’y yS f ° r defendants - RaIs ton &- Siddons, Mason N. Richard- 
2—2499a 


10 


DONALD MAC PHERSON ET AL. VS. 


To defendants’ Att’y: 

Take notice that the issue above joined will.be tried at the next 
term of Court. 

MASON N. RICHARDSON, Att’y. 
To Ralston & Siddons, Att’ys for defendant-. 


15 Supreme Court of the District of Columbia. 

Monday, October 28th, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Come again the parties hereto aforesaid in manner aforesaid and 
the same jury that was respited Thursday last. Whereupon, the 
plaintiff by her attorney says she will not further prosecute this 
action, as against the defendant Robert E. Fry herein, whereupon, it 
is considered that the plaintiff take nothing by this action as against 
said defendant Robert E. Fry, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs of defense, 
to be taxed by the clerk, and have execution thereof. Thereupon, 
the case being given to the jury in charge, as to all the other defend¬ 
ants, they, upon their oath say, they find herein in favor of the 
plaintiff and that the money payable by said defendants herein to 
the plaintiff herein, is the sum of Two Thousand Four Hundred 
and forty five Dollars and forty-one cents ($2445.41) wfith interest 
thereon from February 26th, 1908. 


Motion for New Trial. 

Filed November 1, 1912. 

******* 

16 Now t come the defendants, by Ralston, Siddons & Richard¬ 

son, their attorneys, and move the Court to set aside the ver¬ 
dict of the jury and to grant a new trial in the above entitled cause 
for the following reasons: 

1. For errors committed in the admission of evidence offered bv 
the plaintiff. 

2. For errors committed in the exclusion of evidence offered on 
behalf of the defendants. 

3. For the refusal of the Court to direct the jury to return a ver¬ 
dict for the defendants. 

4. For errors committed in the granting of the plaintiff’s motion 
to instruct the jury to return a verdict for the plaintiff. 

5. Because the verdict is against the evidence. 

6. Because the verdict is against the law. 

RALSTON, SIDDONS & RICHARDSON, 

Defendants’ Attorneys. 
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Mason N. Richardson and Charles H. Merillat: 

please take notice that the above motion has been set 
down for hearing on Friday, November 8, 1912. 

RALSTON, SIDDONS & RICHARDSON, 

Defendants Attorneys. 

Memorandv/m. 

tendTSovemS 2 ^^. 10 SUbmi * m0ti ° n f ° r DeW trial ex ‘ 

17 Supreme Court of the District of Columbia. 

November 15th, 1912.- 

M>S? n ju~p d reS ant '° adj0Urnment H0n ‘ DanieI Thew 

* * * * 

ordered Z i rtT i0 V ! tl .' e for a new triaI filed herein, it is 

ordered that said motion be and the same is hereby overruled and 

Jhe^Tn.iff h? rdl0t 18 ° rderad , ^erefore, it isconsiS that 
ant Robert ^rv" „recover of the defendants, except the defend- 
2S*b 1010 ♦i, Fry> 88 *° "’hem this cause was dismissed on October 
« ' ^ sum of Two Thousand Four Hundred and Forty 

five an<l 41/100 Dollars ($2445.41) with interest thereon fromTe 

K ,V daj i °f Fe hruarj- 1908, together with costs of suit to be taxed 
by the clerk and have execution thereof. 

• „ m tlle foregoing, the defendants by their attorney of record 

the TnalTof zbZnTi aPPen ',‘° the Court of Appeals,thereupon 
me penalty of a bond to operate as a supersedeas is herebv AypH in 

the sum of Three Thousand ($3,000.00) Dollars 7 “ 


Memorandum. 

November 26, 1912.—Supersedeas bond approved and filed. 

18 Supreme Court of the District of Columbia. 

Thursday, December 19 th, 1912. 

Wright Ju^trST 4 ‘° adj ° Urnment ' Hon - Danial Thev 

* * ' * * * * * 

Come now the defendants herein by their attorneys of record end 
j. ■ 1111 ln 8 1° fo® court the Bill of Exceptions taken at the trial oi 

t P v y v that v, the u ame and ordered of,record nun 

pro tunc, which is hereby accordingly done. 
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Bill of Exceptions. 

Filed December 19, 1912. 

* * * * * * * 

Now come* here the defendants, bv Ralston, Siddons & Richard¬ 
son, their attorneys, and tender to the Court their Bill of Excep¬ 
tions taken to the rulings of the Court during the trial in this cause 
and containing, in substance, all of the material testimony offered 
therein, and pray that it may be duly signed, sealed and made a part 
of the record now for then, which is done accordingly. 

Be it remembered that on the 24th day of October, 1912, and 
thereafter, the above entitled cause came on for hearing be- 

19 fore Mr. Justice Wright and jury, and upon such hearing, 
the following evidence material to the issues in said cause, 

and no other, was had. 

The plaintiff, to maintain the issues on her part, offers in evidence 
the will of Theodore A. Harding, deceased, which will was duly ad¬ 
mitted to probate and record in the Supreme Court of the District 
of Columbia, holding a Probate Court, on November 23, 1907, and 
which in substance is as follows: 

“I, Theodore A. Harding, being of sound mind, memory and un¬ 
derstanding, do make, publish and declare this my last will and tes¬ 
tament, hereby revoking all wills and codicils heretofore made by 
me. 

First. I give, devise and bequeath unto my beloved wife, Carrie 
Harding, during her natural life, all my property, real, personal and 
mixed, and wheresoever situate, including all my right, title and in¬ 
terest to all property, legal or equitable, to which I am or may be 
entitled to receive from my Father’s estate at Binghamton, State 
of New York, and also including all real estate hereafter acquired by 
me. 

Second. On the death of my said beloved wife, Carrie Harding, I 
give, devise and bequeath unto my two sons, Harry T. Harding and 
Clarence L. Harding, all the rest and residue of my estate, legal or 
equitable, real, personal and mixed, and wheresoever situate, in¬ 
cluding all real estate hereafter acquired and owned by me, and all 
right, title and interest to all property, legal or equitable, to which 
I am or may be entitled to receive from my Father’s estate at 

20 Binghamton, State of New York. 

And lastly, I do hereby nominate and appoint my beloved 
wife, Carrie Harding, the executrix of this my last will and testa¬ 
ment, and direct and request that no bond shall be required of her 
for the performance of her duty as such executrix. 

In Testimony Whereof I have hereunto set my hand and seal 
to this, my last Will and Testament, at Washington, in the District 
of Columbia, this thirty-first day of October, in the Year of our 
Lord one thousand nine hundred and seven. 

THEODORE A. HARDING, [seal.]” 
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t . R furth ®r stipulated and agreed between the parties hereto 
that the executnx of the estate of Theodore Harding.as shown W 
said will, gave a special bond, which was duly approved bv the 8a- 
preme Court of the District of Columbia, sitting ^ a ProKw 

L -. Harding, witness for the plaintiff, being duly 
sworn, testifies in substance as follows: g y 

died Nov^iC h 7 te ?‘4n^ n °a Th K eodore A' Harding, deceased, who 

surance biSne« 7 ’ w»° 7 ’ and wh ? was ln the Real Estate and In- 
prance business. He was surviving trustee and handled all of thp 

business of a syndicate known as the 11th and E Street Syndicate 

so far as his property at 11th and E Streets was concerned wile, ted 

rents, moneys for taxes and insurance, carried on the remodeling of 

building and the construction of the new buildings and disK- 

men of all moneys, and kept the accounts in his office. His busi- 

21 ft7 T a C0r P°r? ti0 A’ Theodore Harding * Comply and 

lath ^ ( nrs?L R rt t0 'u ke S£r Ml 

this at the di™twT ? k< ^ Mr .' Roe ? h to make out the account,did 
tms at the direction of witness’ mother as executrix presented on 

account to the members of the 11th and E Street Syndicate at a 

< ailed meeting to the Secretary, who was one of the trustees There 

was present. Messrs. Emmons F. Smith, John H. Howell James (? 

l=j“ d =i 'TiZmsirF sa rSI 

tZS,‘ b Prs- Fr< * r ;: k c a,;™., A d«i. dS«.“ iS„ 

Thomas R. Ash Henry F. Carnck, Thomas E. Silcott and Benia: 
mm Durfee. Charles E. Foster and Robert E. Fry we “not nX 

know aayt W o e n re E a m r nber t 0 h f men T the 8yndica ^"'‘"ess dipnoi 

™ Stetes SSTSS? 

held g Th e Gurley shares ’ which the National Metropolitan bLa- 
KLro 7 T a■ Statement «* that meeting by ffie 

Ele^nth & E Stoeetsfndicate °(Itt agains ^ the 

at the time of hM^LolVarfc^TeXtf^ 

£% -S' wisrSHf 

22 sffT* ^ 

22 dicate at the meeting, as he announced he expected to nrove 

Ofistters *»«■ «•* s -nd"L“ 

H.iding and th, syndicate Z 
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that Mr. Harding was a member of the syndicate himself. That it 
could not, therefore, be considered an account stated between him¬ 
self and some other person, as might be inferred from the face of 
the declaration; that the other members of the syndicate had not 
said that they individually were responsible for the amount of the 
claim, but that the syndicate, of which Mr. Harding was a member, 
was responsible, and that therefore the proof offered was not material 
and could not be material to any issues in this case. 

^ hereupon the Court overruled the foregoing objection, to which 
action the defendants, through their counsel, then and there ex¬ 
cepted, which exception was allowed. 

The letter and statement so offered in evidence under objection and 
exception, reads, as follows: 

“FfeBRUARY 14, 1908. 

“Emmons S. Smith and J. H. Howell, Trustees 11th and E Streets 

Syndicate. 

Gentlemen : I wish to submit to you the enclosed statement 
showing the account of the 11th and E Street Syndicate from 
-o May . > 1^03, to date which has been certified to by Mrs. 
Harding, the executrix of the Estate of T. A. Harding. 

“The amount due of $2445.41 represents the total indebtedness 
of the Syndicate and the statement also represents the receipts and 
expenditures not only of Mr. T. A. Harding but of the T. A. Hard¬ 
ing Company and in addition thereto whatever balance there mav 
be in the bank. Therefore it would be considered that the balance 
the T. A Harding Company has on hand together with the balance 
to the credit of the Syndicate in the Columbia National Bank should 
both be turned over to the Estate of T. A. Harding in addition to the 
amount as represented in this statement. Tn other words, the ac¬ 
count can be summed up as follows: 

Total amount due T. A. Harding estate. $2 859 71 

Net amount held by T. A. Harding Co. $379.11 

Balance in Columbia Nat. Bank. 35.19 

Balance as per statement enclosed. 2,445.71 

if „ u J —- 2,859.71 

Respectfully submitted, 

CHAS. H. ROESCH.” 

Mr. Merillat: This is the account accompanying it: 

“February 15, 1908. 

Statement of Account of 11th and E Streets Syndicate. 

Cash on hand May 6. no 

Rents collected to date.11A49 

Assessments paid .5490 00 

Received for materials, old building.' 95 00 

$17,667.43 
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24 “Debts and disbursements since May 6 , 1903 : 

Taxes for 1895 paid. qq 

Interest, 6 mos. to June 1 , i895.. 255*56 

Interest 6 mos. to Nov. 30, 1901..\\\'' nos ’ Q 6 

Disc t note Col. Nat. Bank paid. 400 00 

Total indebtedness . i «on qa 

Interest paid to date. . q’oo n*iV 

Taxes paid to date. . 1701 

Insurance paid to date. . Cq? 

Collections of rents.. eqo m 

Stamps and typewriting.. .. . o oo 

Tax certificate .. . 

Amount paid on Rebuilding acc’t! " " ! 6,659! 77 

- 20,107.84 

Due estate T. A. Harding.;. 2,445.41 

CAROLINE HARDING 
Executrix Estate of T. A. Harding 

dica!J at 6 '^wWcT d wS 1 LrpS nte 1 , , ? v ' he “^ n * ° f ‘ he 
witness has stated who were n^nl J\"! “ 5 ? 11 ?? meeti J?£ “d 
stated that the ten whom he MiTnallv > t them , Witness 
syndicate were the follow Mc^rsT„ 

26 Foster, Caroline Gunnison® Smhh Tyem tte,- ’ Thorn^ 

knew had been represented there'by counsel bmhad h ® 

themselves. Witness presented the account to How^f" 
meeting. He was spprptar^ orw j 7 1 10 Mr - -Howell at the 

smilh, g „„ a. ££ 'TT' £“ ;• 

e account was read and recommended by Smith an?How 
both assisted in making it out u f 11 / 1 ancl Howell, who 

the books of Harding. Thev annrovp/i/ 00 ^ ^^cate and 

be paid. A motion was madp*tn that w a ± nd ^^mmended that it 
Howell, and it was n^ed Thl f ffec t, witness thinks by Mr. 
in evidence as follows " minUteS and reso ^tions were read 

. “Washington, February 26, 1908. 

Z ,■ 7."” fc ” “““* «*a a***. 

indebtedness due end estete bf'SsJ ndte.7, 7i’S ‘J* Z'°Smhl!. 
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“Mr. Clarence L. Harding moved that the trustees take the proper 
steps to collect all delinquent assessments due the Syndicate. The 
motion was seconded, discussed and carried. 

“Mr. James G. Hill, moved that the report submitted by the T. A. 
Harding estate be accepted. This motion was seconded, discussed 
and carried. 

26 “Mr. John H. Howell moved that an assessment of $100.00 
per share be levied and made payable in four equal instal¬ 
ments, in 30, 60, 90 and 120 days from the receipt of notice. 

This motion was also seconded, discussed and carried. 

“The meeting then adjourned. 

“J. H. HOWELL, Seer 

The account stated, referred to, was a part of the report sub¬ 
mitted by the Harding estate. The action taken by this meeting 
of the syndicate was subsequently communicated to the Harding 
estate in the form of a letter signed by the trustees. A true copy 
of the letter is as follows: 

* “Washington, D. C., February 20, 1908. 
“T. A. Harding Estate, 2750 14th St. 

Dear Sir : In accordance with the terms of a resolution adopted 
by the members of the 11th and E Streets Syndicate, at a meeting 
held in the Board of Trade Rooms on the 26th inst., the Trustees of 
said Syndicate were authorized to levv an assessment of $100. per 
share, for the purpose of liquidating the Syndicates indebtedness to 
the estate of T. A. Harding, deceased, which indebtedness, as shown 
by a statement submitted by the administratrix of said estate and 
approved and accepted by the Syndicate, amounts to $2445.41.” 

“It was further provided by said resolution that this as- 
2< sessment shall be in four equal instalments, payable in thirty, 
sixty, ninety and one hundred twenty days. ’ 

"You will, therefore, kindly remit to us on or before April 1st 
May 1st, June 1st, and July 1st $62.50 respectively, making a total 
of $250.00. J * 

Very respectfully, 

EMMONS S. SMITH, 

JOHN H. HOWELL, 

Trustees. 

“Address all communications to Emmons S. Smith 505 Florence 
Court, City.” 


t 6 m? te Wft n not the amount of money there 

stated $ 2 445.41 This call was made upon the syndicate members 
butthey did not comply with the demand to make payment. 

Cross examination in connection with the transaction referred to 
witness represented the interest of the executrix. First attended a 

^ ee oT g ion‘ he .r yn i dlC . a ‘ e death of witness ’ father on Deeem- 

1>er . 20 > I 90 *; thlnks he called the meeting to order, thinks Mr. Hill 
made him Chairman. Witness attended it on a call-letter callins 
the stockholders together to elect trustees—witness represented his 



17 


Caroline harding, executrix, etc. 

mother as executrix of the estate in said meeting, represented the 2% 
shares held by his father; took part in the election of the new 
trustees. Attended the next meeting February 26th, in the same 
capacity, representing 2% shares of his mother, and took part in the 
proceedings. The report showing an indebtedness to his 
father was given over to Mr. Smith and Mr. Howell. Wit- 
ness did not urge its recognition. There were at the time a 
number of assessments delinquent. 

“Q. And as the representative of your mother you moved, did you 
not, that the trustees take proper steps to collect all the delinquent 
assessments? 

Mr. Mrrillat: I object. That is wholly immaterial to the 
issues joined here. 

|The Court: I will hear you, Mr. Ralston. 

i . .^ A ^ ST0N: If your Honor please, it shows a continuous re¬ 
lationship between the executrix and the other fellow members of 
this syndicate carrying on the same general operations. 

“The Court: The objection is sustained.” 

To the foregoing action of the Court an exception was then and 
there taken on behalf of the defendants, and allowed. Whereupon, 
Mr. Ralston asked the further question: 

“I do not know whether I made my questions as broad as I wished 
to, but I will repeat it. 

M as there not at that time a motion presented by you and 
adopted, calling upon the trustees to take the proper steps to collect 
all delinquent assessments due the Syndicate? 

“Mr. Merillat: I make the same objection. 

“The Court: The same ruling.” 

. foregoing ruling of the Court defendants noted an excep¬ 

tion, which was allowed. 

Referring to the resolution adopted at the meeting of February 
190 §> already in evidence, the defendants' counsel asked 
29 if the witness voted on the resolution, to which the plaintiff's 
counsel objected, which objection was sustained. Where¬ 
upon, then and there the defendants noted an exception, which was 
allowed. 

A short time after February 26, 1908, a notice was sent to witness' 
mother calling on her to pay a certain assessment. That assessment 
or any part of it has never been paid. The action with regard to 
that assessment was reached at a subsequent meeting. That is the 
reason it was not paid. There was no action taken on it (this as¬ 
sessment) on the part of the plaintiff, because the assessment was re¬ 
voked. 

It was thereupon agreed between counsel that all the certificates 
issued to the members of the syndicate, including the father of wit¬ 
ness, were in the following form: 


3—2499a 
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“No. 28. 11th and E Street-. 

Whole Number of Interests, Twenty-eight. 

Syndicate Certificate. 

“Know all men by these presents, That we, William B. Gurley 
and Theodore A. Harding, as joint tenants in fee, under a certain 
deed from Augustus P. Smith, dated July 26, 1890, and recorded 
in Liber No. 1515 Folio 204, et seq., one of the land records of the 
District of Columbia, hold the real estate situate in the City of Wash¬ 
ington, District of Columbia, and described as follows: Part of orig¬ 
inal lot- one (1) and two (2) in square three hundred and twenty- 
one (321), beginning at the southeast corner of said square (being 
the northwest corner of Eleventh and “E” Streets, N. W.), thence 
north along Eleventh Street 55 feet 2 inches, thence west 70 

30 feet thence south 55 feet 2 inches to the line of “E” Street, 
and thence east along “E” Street 70 feet to the place of be¬ 
ginning, and fully described in said deed (subject to deeds of trust 
to secure the sum of $37,000.) upon certain trusts as hereinafter 
stated: 

“Whereas, Tlieo. A. Harding lias contributed one (1) twenty- 
eighth of the sum expended for the purchase of said real estate, and 
is therefore entitled to one (1) twenty-eighth undivided interest in 
said real estate; 

‘Now therefore, in consideration of the premises and said payment, 
receipt whereof from said Theo. A. Harding is hereby acknowl¬ 
edged, we, the said William B. Gurley and Theodore A. Harding, 
do hereby declare that we hold the said real estate upon trust as 
follows: for said Theo. A. Harding, heirs and assigns, to the extent 
of one twenty-eighth aforesaid undivided interest; that is to say: In 
and upon the trusts set forth and declared in said deed. 

“It is further understood and agreed as follows: 

“The trustees shall be entitled to and be allowed a joint com¬ 
mission of two per cent, on all receipts except from assessments here¬ 
tofore or hereafter paid by members of the Syndicate, and from 
loans negotiated by the trustees. 

“This declaration and the interests hereunder shall, at all times, 
be subject to assessment for its proportionate part of money neces¬ 
sary to pay the aforesaid encumbrances and interest thereon, 

31 and expenses incurred in the execution of the trusts as pro¬ 
vided in the deed to said trustees, hereinbefore recited, which 

said assessment shall be payable within thirty days after written 
notice thereof shall ha\e been mailed, postpaid, to the person as¬ 
sessed, or personally served upon him, and in default of such pay¬ 
ment the said trustees, or the survivor of them, is hereby authorized 
to sell the interest of such person so in default, either at public or 
private sale, after such notice and upon such terms as they or the 
survivor of them shall deem best and to transfer such interest to the 
purchaser, free from liability on his part, for the application of the 
purchase money. In the event of any such sale the proceeds shall 
first be applied to payment of the assessment, in default, with inter- 
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fl ? m ll the date of notice until P aid , and the surplus, 
“Thf 5 0V 5 r t0 th f ° t wn . er of such interest his heirs or assigns, 
hv wri!L deC ar ? tl0n a i nd l j e lnterests hereunder may be transferred 
tiL / n g ’i Under sea i’ an , d u P° n such transfer the assigned declara- 
ssued in SUrrender , ed t0 trustees, and a new declaration 
hnnnH £ Ji? "? e of , th ? P urc , has c r > and the trustees shall not be 
„“? d to take notice of the rights of a transferee who fails to sur- 

Zi? no 8UCh assigned declaration and to procure a new one in his 

“ An ^ t i'n n /’i! ere t °( sucl u declaration, and the interest hereunder, 
oo J t l tker o?>y be subrogated to all the rights and subjected to 
to all the liabilities of the original holder, and the said Theo. 

. i A * fiarding as evidence of the acceptance of this declaration 
f tl em 1 ?, ^ necessary power upon said trustees, and the survivor 
thepremises, as above set forth, has hereunto set his 
hand and seal the day and year last herein written. 

at Washfngton 1 , STg ^ Sea ' S 12th d “ y ° f December ’ 1890 - 

(Signed) WILLIAM B. GURLEY. r seal 1 

THEODORE A. HARDING sb^l 
THEODORE A. HARDING. & ] 

Signed, “ a |?d, and delivered in the Presence of 
V. H. DLYBER. 

The following indorsement appears on the back of the certificate: 

“March 18 , 1911 . 

lars KeCelVe<1 fr ° m trustees on within certificate Eight Hundred Dol- 

CAROLINE HARDING. 

‘Paid on within certificate One Hundred Dollm. GU8T 1912 ‘ 

B. S. SMITH, 

JOHN H. HOWELL, 

Trustees” 

Thereupon the following occurred: 

“By Mr. Ralston: 

33 ma “ m “ 

I he Court : Read the question. 

(The question refen-ed to was read by the Reporter.) 

The Court. What is the object of the question? 

Mr Ralston: I want to find out the attitude of this gentleman 
towards fhe Syndicate and of the Syndicate towards him toXd 
out whether ,n point of fact this so-called account stated represente 
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or does not represent the results of a final investigation of Mr. Hard¬ 
ing’s account. My contention is that on further examination it 
was found that Mr. Harding’s estate was very heavily indebted to 
the Syndicate, speaking of the Syndicate as a whole, and we want to 
show that. 

The Court: I think the line of inquiry is not justified by the 
direct examination. 

The objection is sustained. 

Mr. Ralston: We desire to save an exception. 

Redirect examination: 

This suit was instituted after witness got notice of the revocation 
of the call for the assessment and was brought because no attention 
was paid to the account. 

Emmons S. Smith, being first duly sworn as a witness on behalf of 
the plaintiff, testified in substance as follows: Is one of the 

34 trustees of the 11th and E Streets Svndicate and has been 
such since the death of Mr. Harding. John H. Howell, his 

co-trustee, has the books and records of the Svndicate. Robert E. 
Fry was a member when Mr. Harding was alive. Witness was pres¬ 
ent when the resolution was passed accepting and stating the ac¬ 
count. He presided and Mr. Howell acted as Secretary. Thinks 
Donald Macpherson and Mr. Hill were present, does not think Mr. 
Swett was present. Charles Foster was not present. Frederick C. 
Stevens never was present; Caroline Gunnison may have been. 
Anna T. Myers was represented by her husband; does not remember 
about .Firman Horner; thinks Mr. Ash was present. Durfee and 
Turnbull were not present. Thinks Silcott was present. There 
was a large majority of the stock present. Does not remember if 
Grimes was present. Witness was present and presided. Witness, 
as co-trustee, acted as Secretary. Howell kept the minutes. There 
was always a call issued for every meeting. The meeting was called 
because of the account of Caroline A. Harding, as executrix, witness 
presumes. The shareholders were notified there would be a meet¬ 
ing. They always sent out postal cards in calling meetings relating 
to the Syndicate affairs. The custom was to send out postals stating 
there would be a meeting such and such a date. 

In the cross-examination, Mr. Merillat having asked which of the 
defendants, if any, was not a member of the syndicate at the time 
of the account stated, and Mr. Ralston having objected, the following 
occurred: 

“Mr. Merillat: The evidence that they were partners is shown 
in the fact that thev had purchased this property under a 

35 syndicate certificate, each agreeing to contribute his part to 
the profit, agreeing to share the losses, and to share their 

respective portions of expenses. That is in the syndicate certificate, 
the introduction of which we waived when counsel on the other side 
offered it,” 

At and prior to the time of the account stated, the members of 
the Syndicate were as follows: Donald MacPherson, James G. Hill, 
Charles W. Swett, John Howell, Georgia Booth Duncan, Charles E. 
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Smith’ F rede m Ck w C ' Ste ^ ns > Cnroline P. Gunnison, Emmons S 
Smith, Anna T. Myers, Firman R. Homer, Adelle Duncan Irwin 

F h sncott W R« G " mt? '’ 'n n 'f R j 4sh ’ Henrf etta B. Karrick, Thomw 
K oilcott, Benjamin Durfee and Robert C. Turnbull. 

Oonrt t *« i f^i n l Ralston> attorney for the defendants, asked the 

stjss? 2: war * for "■* 

A«krS53 

ttrcasrtftt -a? 1 “* £ 

1 /°‘he foregoing answer of the Court and overruling his motion 

^r’.r.T„';3“ “ a *"* - •*» —• s 

Evidence for the Defense. 

The defendants called Charles S. Roesch as a witness who after 

R T 9 O 8 ’h?' lfied that about Febmarj', March, Aprii andMav, 
1908, he was a member of the T. A. Harding Company and 

n® de a U nd V St™? nt < 5 ° f j- C °, Unt ’ afterwards presented to the 
. . , tttn and E Streets Syndicate; that in so far as he had to 

take charge of the vouchers and check them up on the book he had 
control over the vouchers for the accounts between Harding’and the 
other members of the Syndicate. These were filed with Mr Hard 
gs papers in his own file. Any vouchers in connection with the 
Syndicate papers were filed with the Syndicate papers. He turned 
the vouchers over to some one else, does not remember whether it 
was after that or not, recalls that the vouchers were tamed over to 

it r£ i to' Febn er afte ?ii 8t; d0€S remember Aether 

, subsequent to February 14th, remembers that they were 
turned over, but just what time he does not know. Y 

S : Smi l th > being first duly sworn on behalf of the nlain 
tiff, testifies in substance as follows: P 

“By Mr. Ralston: 

“ft*' Sm 0 i *h' will you please state whether the action taken in 

™ of lh « ««l E s.», s 

To the foregoing question the plaintiff’s counsel objected on the 
ground that unless it was claimed that the plaintiff was a nart’v to th! 
revocation of the express contract made by {he a^ounffied he 
question was immaterial, irrelevant and incomnptpnt ««!?♦?/ ^ 
endant not offering to prove that ^amriff agrZto o’r tit 
to anj reconsideration, the objection was sustained bv the On .,7 
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“We move the jury be instructed to return a verdict in favor of 
the plaintiff for $2,145.51, with interest thereon from the 26th day 
of February 1908, at six per cent.” 

37 Defendants’ counsel asked the court to instruct the jury as 
follows: 

“The Court instructs the jury that under the evidence in this case 
there is no right of action in the plaintiff against the defendants, and 
their verdict must be for the defendants.” 

The Court thereupon granted the instruction prayed for by the 
plaintiff as aforesaid, to which the defendants, by their counsel, in 
open court, then and there objected and excepted. The Court 
thereupon refused to grant the above instruction prayed for by the 
defendants’ counsel, to which refusal the defendants’ counsel, in 
open court, then and there objected arid excepted, all of which ex¬ 
ception- were allowed. 

Whereupon the jury returned a verdict for the plaintiff for 
$2145.41, with interest thereon from the 26th day of February, 
1908, and a motion for a new trial being presented, as shown by the 
transcript of the record herein, the same was overruled and judg¬ 
ment upon the verdict entered on the 15th day of November, 1912, 
and an appeal allowed. 

And the defendants pray the Justice presiding in said trial to sign 
and seal this case and Bill of Exceptions combined, which is accord¬ 
ingly done now for then, this 19th dav of December, 1912 

DANIEL THEW WRIGHT, Justice. 

38 Assignment of Errors. 

Filed December 28, 1912. 

******* 

The Court erred as follows: 

1. In allowing counsel for plaintiff to offer in evidence letter and 
statement of account between Theodore A. Harding and Eleventh 
and E Street- Syndicate of which Syndicate said Harding was a mem¬ 
ber to which objection was made and an exception noted! 

2. In refusing to allow Clarence L. Harding, a witness on behalf 
of plaintiff, to answer the question propounded to him as to whether 
or not at a meeting of the Eleventh and E Streets Syndicate held 
February’ 26, 1908, he as representative of the plaintiff herein at 
said meeting, moved that the trustees take proper steps to collect 
all the delinquent assessments of said syndicate to which objection 
was made and an exception noted. 

3. In refusing to allow Clarence L. Harding, a witness on behalf 
of plaintiff, to answer the question propounded to him as to whether 
or not he voted on a resolution calling for an assessment of $100 per 
share payable in four equal installments to which objection was 
made and exception noted. 

4. In refusing to permit Emmons S. Smith, a witness on behalf 
of defendant to answer the question propounded to him as to whether 
or not the action taken by the Eleventh and E Streets Syndicate on 
February 26th, was reconsidered, to which objection was made and 
exception noted. 
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INDEX ADDENDA 


Statement of the Case. 

Argument . 

I* ( a ) Account stated raises new cause of action... 

(b) Not subject to inquiry except for fraud or mis¬ 
take . 



II. A partner may sue other partners at law on 

an account stated or any single matter 

which has been seperated from accounts 
generally. 

III. (a) Partnership (if such) dissolved by death of 

Harding. 

(b) His executrix separate in identity from her¬ 
self as devisee of shares, and qua executrix 
she may maintain suit. 


IV. (a) Truerelationship ofreal estate syndicatesthat 

of tenants in common—-joint adventurers.. 19 
(b) Agent of such syndicate may, in absence of 
complicated accounts, sue at law upon ac¬ 
count stated. in 
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January Term, 1913. 


No. 2,499. 


DONALD McPHERSON ET AL„ Appellants, 

VS. 

CAROLINE HARDING, Executrix, Appellee. 


BRIEF OF APPELLEE. 

This is an appeal from a judgment entered on a ver¬ 
dict of a jury in the court below awarding appellees 
$2,445.41, with interest from February 26, 1908, against 
the appellants, members of a syndicate known as the 
11th and E Streets Syndicate, appellee as executrix of 
her husband, who had acted as managing agent for the 
syndicate, having sued the appellants in assumpsit on 
an account stated for the amount awarded. The defense 
relied upon below was that the members of the syndicate 
could be sued only in equity for an accounting and that 
no action at law was maintainable inasmuch as the dece¬ 
dent at the time of his death was a member of the syndi¬ 
cate, it being conceded that as his executrix-appellee had 
presented a statement of account to a called meeting of 
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the syndicate and that the meeting had accepted the 
account as presented and had agreed to pay the balance 
found due. 


Statement of the Case. 

Appellee, plaintiff below, sued the appellants, defend¬ 
ants below, for money payable by them to her as exe¬ 
cutrix (Rec., p. 2) on accounts stated between them 
showing a balance due to her of $2,445.41. Attached to 
the declaration wa$ an affidavit of merit which alleged 
that the appellants were members of a certain unincor¬ 
porated association known as the 11th and E Streets 
Syndicate which owned certain improved real estate; 
that Theodore A. Harding, as agent of the syndicate, 
collected the rents from this real estate and paid all 
taxes, repairs and charges thereon; that Harding died 
Nov. 7, 1907, having received from May 6, 1903, cer¬ 
tain sums aggregating $17,002.43 as agent of the asso¬ 
ciation and having expended for its benefit $20,107.84 
during the same period; that appellee, as his executrix, 
placed decedents books at the disposal of appellants, 
who examined them; that an account was stated between 
appellee and appellant as a result of this placing of Hard¬ 
ing's books before appellees, the mode of statement being 
by the preparation (p. 3) of a list of receipts and ex¬ 
penditures and the calculation of the balance due, which 
statement at a special meeting of the syndicate was laid 
before it and a resolution adopted accepting the financial 
statement, this acceptance being followed later by adop¬ 
tion of a resolution directing the levy of an assessment 
to liquidate the indebtedness acknowledged (p. 5), the 
action of the syndicate in expressly acknowledging the 
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debt and promising to pay the same being communicated 
in writing to appellee, notwithstanding which no pay¬ 
ment of the account was made. 

The appellants (defendants below) in defense pleaded 
the general issue and also (p. 6), that “the so-called ac¬ 
count stated” “is a partnership account,” as to which the 
plaintiff is a co-partner and is not a creditor of these de¬ 
fendants. The affidavit of defense set forth that in July 
1800, Theodore A. Harding and the defendants and 
others had entered into association and had purchased 
properties at 11th and E streets, title being taken in the 
name of W. B. Gurley and Theodore A. Harding as 
trustees for the associates and that “the making of the 
purchase, collection of rents and superintendence of re¬ 
pairs, etc.,” was left in the hands of Harding from the 
date of purchase in 1890 to the time of Harding’s death. 
A copy of the syndicate certificates issued to each as¬ 
sociate was incorporated in the affidavit (p. 7). It re¬ 
cited that Gurley and Harding “as joint tenants in fee,” 
held certain described property upon certain trusts and 

that the holder had contributed-twenty-eighth of 

the purchase price of the property and therefore was 

“entitled to - twenty-eighth undivided interest in 

said real estate.” It declared, therefore, that Gurley and 

Harding held the real estate in trust for - to the 

extent of - undivided interest. The certificate and 

interests held thereunder were declared subject to assess¬ 
ment for necessary expenses, with right in the trustees 
to sell the interest of any person in default in paying any 
assessment. The certificates and interests were made 
transferable, but transferees were declared “subrogated to 
all the rights and subjected to all the liabilities of the' 
original holder.” 
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The affidavit of defense, signed by John H. Howell 
and Emmons S. Smith, the new trustees of the syndi¬ 
cate, then set forth that after Harding’s death his execu¬ 
trix under special bond, Caroline Harding, who under 
Harding’s will became successor for her life to his rights 
and a member in his place and stead as to % l / 2 out of 
25 outstanding shares in the association, made demand 
on the association for the payment to her of $2,445.41 
claimed to be due her as executrix; that at a special 
meeting of the association at which Clarence Harding 
represented his mother, this account of the estate of T. A. 
Harding, deceased, “was accepted as a debt of the part¬ 
nership of which said plaintiff formed a part, but not 
as the individual debt of the defendants or any of them,” 
and that “having its payment in view, an assessment was 
ordered upon the interest of each partner,” but that 
subsequently at a later meeting this action was rescinded. 

A motion for judgment under the 73d rule being 
overruled a jury trial was had. The bill of exceptions 
(p. 12) discloses that plaintiff duly became executrix of 
the estate of Theodore Harding and gave a special bond, 
all decedent’s property being left to her for life and 
thereafter to testator's two sons. Clarence Harding tes¬ 
tified (p. 13) that his father died Nov. 7, 1907, was 
then surviving trustee of the syndicate, and handled all 
the syndicate business so far as the property at 11th 
and E Streets was concerned, “collected rents, moneys 
for taxes and insurance, carried on the remodeling of 
buildings and the construction of the new buildings and 
disbursement of all moneys and kept the accounts in his 
office.” After Theodore Harding’s death an account was 
made up and presented to the syndicate at a called meet¬ 
ing, witness (p. 13) stating “it was practically a full 
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his mother as executrix at the meeting and represented 
the 2 l / 2 shares held by his father. The Court, on appel¬ 
lee’s objection, ruled out questions (pp. 19-20) as to 
whether appellee had voted at the meeting and as to 
whether or not at a later meeting (p. 21) the action 
taken in the February meeting of the syndicate had not 
been reconsidered, appellants being asked and not stating 
they expected to show appellee assented to, or acquiesced 
in, the reconsideration, to which rulings exception was 
noted. The assessment called for was not paid, witness 
said, because the action with reference to the assessment 
had been revoked. By consent a syndicate certificate 
was offered in evidence. 

The Court refused to direct a verdict for appellant, 
defendant below, and instead directed a verdict for ap¬ 
pellee, plaintiff below, for the amount claimed (p. 22) 
and from the judgment entered thereon this appeal was 
prosecuted. 


Argument. 

The sole proposition before this Court, appellees sub¬ 
mit, is whether on an account stated,” which a syndicate 
at a regularly called meeting expressly agrees to pay, 
the executrix of a deceased member of a syndicate own- 
ing real estate in the District of Columbia can maintain 
an action at law against the syndicate. All the questions, 
sometimes arising in the authorities, as to whether there 
was an “account stated” are eliminated from this cause 
unless, on the theory of appellants as to a partnership and 
its incidents, it is impossible for an “account stated” to 
have been made between the parties to this cause. 

Appellees contend that there was no strict partnership 


t 
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meeting of the syndicate” and Emmons S. Smith, who 
presided at the meeting (p. 20), testifying that “thgre 
was a large majority of the stock present.” This de¬ 
tailed statement of account was introduced in evidence 
(p. 14) and showed receipts by T. A. Harding on ac¬ 
count of the syndicate of $17,667.43 and total disburse¬ 
ments since May 6, 1903, of $20,107.84, leaving a “bal¬ 
ance due estate T. A. Harding $2,445.41.” The account 
(p. 15) was read and recommended (to the syndicate) 
by Smith and Howell (the two trustees), who both as¬ 
sisted in making it out from the books of the syndicate 
and the books of Harding.” The minutes of the meeting 
show that the report was read. On motion of Clarence 
Harding the syndicate directed the trustee to collect all 
delinquent assessments due the syndicate. James G. 
Hill “moved that the report submitted by the T. A. 
Harding estate be accepted. This motion was seconded, 
discussed and carried.” John H. Howell moved that an 
assessment of $100 per share be levied and this motion 
was carried. The action taken at the meeting was com- 
. municated by Smith and Howell, trustees to the Hard¬ 
ing estate, on Feb. 20, 1908, in a letter stating that in 
accordance with a resolution adopted by the members of 
the syndicate at a meeting, the trustees were authorized 
to levy an assessment of $100 per share “for the purpose 
of liquidating the syndicate’s indebtedness to the estate 
of T. A. Harding, deceased, which indebtedness, as 
shown by a statement submitted by the administratrix of 
said estate and approved and accepted by the syndicate, 
amounts to $2,445.41.” Request was then made that the 
assessment be remitted on certain named dates. The 
estate was not paid the amount acknowledged to be due. 
The cross-examination developed that witness represented 



in the instant cause, though the relations between the 
parties caused to subsist between them many of the obli¬ 
gations, duties and incidents of a partnership. But, even 
i there were between the members of the syndicate in 
Theodore Harding’s lifetime, and such members and his 
widow and executrix after his death, a strict partnership 
relation, appellees assert no violence is done to any 

legal principle or reason in the maintenance of the judg- 
ment appealed from. 

An account stated raises a new cause oe action 

BETWEEN THE PARTIES TO IT. NECESSARILY THE RELA¬ 
TION BETWEEN THEM, OUT OF WHICH THE ACCOUNT 
STATED AROSE, IS OF NO CONSEQUENCE AS TO THE RIGHT 
TO SUE AT LAW THEREON. ThE ACCOUNT STATED IS A 
THING APART AND once established, NOT A SUBJECT OF 
further controversy or inquiry in the absence of 

FRAUD OR CLEAR MISTAKE- 

The first question which arises is, was there here an 
account stated. 1 here can be but one answer, we be¬ 
lieve, when the law is applied, to the statement of facts. 
Toland vs. Sprague, 12 Peters, 300-33 says: 

\\ here an account is rendered by one person 
to another showing a balance due from one to the 
other, and the indebtedness thus expressed is ac¬ 
knowledged to be due, by the person against 
whom the balance appears, or where parties hav¬ 
ing previous transactions agree upon a definite 
balance as due, from one to the other, this will 
constitute an account stated.” 

What is the effect of an account stated? That it is, 
barring fraud, error or mistake, as conclusive a bar to 
any reinvestigation, reconsideration, or impeachment of 
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his mother as executrix at the meeting and represented 
the 2 1 / 2 shares held by his father. The Court, on appel¬ 
lee’s objection, ruled out questions (pp. 19-20) as to 
whether appellee had voted at the meeting and as to 
whether or not at a later meeting (p. 21) the action 
taken in the February meeting of the syndicate had not 
been reconsidered, appellants being asked and not stating 
they expected to show appellee assented to, or acquiesced 
in, the reconsideration, to which rulings exception was 
noted. The assessment called for was not paid, witness 
said, because the action with reference to the assessment 
had been revoked. By consent a syndicate certificate 
was offered in evidence. 

The Court refused to direct a verdict for appellant, 
defendant below, and instead directed a verdict for ap¬ 
pellee, plaintiff below, for the amount claimed (p. 22) 
and from the judgment entered thereon this appeal was 
prosecuted. 


Argument. 

The sole proposition before this Court, appellees sub¬ 
mit, is whether on an “account stated,” which a syndicate 
at a regularly called meeting expressly agrees to pay, 
the executrix of a deceased member of a syndicate own¬ 
ing real estate in the District of Columbia can maintain 
an action at law against the syndicate. All the questions, 
sometimes arising in the authorities, as to whether there 
was an “account stated” are eliminated from this cause 
unless, on the theory of appellants as to a partnership and 
its incidents, it is impossible for an “account stated” to 
have been made between the parties to this cause. 

Appellees contend that there was no strict partnership 
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in the instant cause, though the relations between the 
parties caused to subsist between them many of the obli¬ 
gations, duties and incidents of a partnership. But, even 
if there were between the members of the syndicate in 
Theodore Harding’s lifetime, and such members and his 
widow and executrix after his death, a strict partnership 
relation, appellees assert no violence is done to any 
legal principle or reason in the maintenance of the judg¬ 
ment appealed from. 

An account stated raises a new cause oe action 

BETWEEN THE PARTIES TO IT. NECESSARILY THE RELA¬ 
TION BETWEEN THEM, OUT OF WHICH THE ACCOUNT 
STATED AROSE, IS OF NO CONSEQUENCE AS TO THE RIGHT 
TO SUE AT LAW THEREON. ThE ACCOUNT STATED IS A 
THIXG APART AND ONCE ESTABLISHED, NOT A SUBJECT OF 

further controversy or inquiry IN The absence of 

FRAUD OR CLEAR MISTAKE. 

The first question which arises is, was there here an 
account stated. d here can be but one answer, we be¬ 
lieve, when the law is applied, to the statement of facts. 
Toland vs. Sprague, 12 Peters, 300-33 says: 

\\ here an account is rendered by one person 
to another showing a balance due from one to the 
other, and the indebtedness thus expressed is ac¬ 
knowledged to be due, by the person against 
whom the balance appears, or where parties hav¬ 
ing previous transactions agree upon a definite 
balance as due, from one to the other, this will 
constitute an account stated.” 

What is the effect of an account stated? That it is, 
barring fraud, error or mistake, as conclusive a bar to 
any reinvestigation, reconsideration, or impeachment of 
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the account stated and the items or period which it em¬ 
braced as would be a judgment between the parties cov¬ 
ering the same items or period, and, equally with a judg¬ 
ment, barring fraud, error or mistake, thereafter res 
ad judicata. 

In Gordon vs. Frazier, 13 App. D. C., 386, this Court 
said: 


“After more than a year of mutual dealings, 
the parties met, settled their accounts and struck 
a balance in favor of the plaintiff. That settle¬ 
ment the defendant accepted and certified to as 
correct; the debt so ascertained she promised to 
pay. The account stated became a new promise 
and raised up a new cause of action. The accept¬ 
ance and acknowledgment of the balance stated 
are facts from which the law implies a promise 
to pay; and in this case the affidavit charges an 
express promise. The account when so stated is 
pritita facie correct, and cannot be impeached save 
for fraud, error or mistake. The defense to an 
action upon an account stated must, therefore, 
relate to it and not to matters of anterior lia¬ 
bility.” 

The action is founded upon the promise to pay the 
balance ascertained. Throop vs. Sherwood, 9 Ill., 92; 
Chace vs. Trafford, 116 Mass., 529; Smith vs. Glen 
Falls Ins. Co., 66 Barb. (N. Y.), 556. 

The balance struck and agreed to be paid in the instant 
case, therefore, being a new promise and raising up a 
new cause of action, of what avail is it to say the same 
springs from a partnership relation and that there, by 
possibility, may be occasion for an accounting as to 
other and anterior matters, or that it may be there are 
others indebted to the partnership on a general account- 
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• 

mg or that in some other transactions there may be a 
balance due and owing by the Harding estate to the 
syndicate, but in any event they are separate and apart 
from any action on the “account stated.” Presumably, 
these were all considered by the parties, who are sui juris, 
when the account stated was agreed upon. Suppose the 
syndicate had given the executrix its promissory note at 
90 days for the balance found due on the account stated, 
would the executrix be disabled to sue on it? And if 
not disabled on a promissory note, which is but an ac¬ 
knowledgment of a debt and an agreement to pay at a 
day certain, why is the executrix disabled to sue on an 
account stated, which is but an acknowledgment of a 
debt and an agreement to pay at a reasonable date. Is 
there any legal principle which prohibits partners as 
between themselves from contracting with a member of 
the partnership? This is answered in Sturges vs. Swift 
hereafter cited. And if not, how in reason can there 
be any prohibition on one partner, conceding for purposes 
of argument only that a real estate syndicate is a partner¬ 
ship, suing the partnership on the special contract which 
the parties are competent to make inter sese. Can there 
be such an anomaly as a legal right and yet not a legal 
remedy for breach of the legal contractual right? 

The law favors compromises and settlement of dis¬ 
putes. And if the partners can compromise all their dif¬ 
ferences and accounts, why not those for a stated period 
of the partnership? In each case, in whole or in part, 
the policy of the law has been fulfilled, wholly or pro 
tanto. In neither case can there be any confusion—in 
whole or in part the matter is adjusted and the result 
settled. If a corporation in form makes the promise to 
a shareholder, no question can be raised it is conceded; 
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then why attempt to raise a legal barrier against a similar 
promise by a voluntary association? If the corporation 
owed the account stated it might pay the same out of its 
treasury and assets, or, if advisable and it had the power, 
by an assessment call; if an association it might pay the 
same in the same mode. In either case the mode of 
raising the money to meet an obligation is quite dis¬ 
tinct from the legal obligation and from the legal right to 
sue at law and obtain judgment therefor. If the corpora¬ 
tion be sued, then the suit would be against it through 
its officers; if the association or partnership, then the 
suit would have as its representative components the in¬ 
dividuals composing it, each of whom would be respon¬ 
sible for the acts and promises and debts of the associa¬ 
tion because he had so agreed by the form of organiza¬ 
tion chosen. When the judgment was obtained, the in¬ 
dividuals making the entity, known as a voluntary asso¬ 
ciation or syndicate, would, as its members, choose their 
own mode of discharge and satisfaction of the judgment; 
formerly in the instant case it would have been by assess¬ 
ment to raise the necessary funds so that the syndicate 
could meet its obligations today, since the syndicate is in 
funds by reason of sale of its real estate, it would meet 
the necessities out of its treasury; whether raised by 
assessment or otherwise, the real money would come from 
the syndicate. 

In the instant case the suit was filed against the mem¬ 
bers of the association, though in reality it is against the 
syndicate itself, and it is the syndicate which will dis¬ 
charge the judgment, because the rule is that, in the 
absence of statute, an unincorporated society or asso¬ 
ciation cannot be sued in its society or company name, 
but the members must be made parties since such bodies 
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have, in the absence of statute, no legal entity distinct 
from that of their members. 

Amn. Steel Co. vs. Drawers Union, 90 Fed., 598. 

Greer vs. Stoller, 77 Fed., 1. 

Deems vs. Albany Line, 14 Blatch (U. S.), 474. 

Mears vs. Moulton, 30 Md., 142. 

A syndicate, as stated, has some of the attributes and 
incidents of a partnership. Its members are like part¬ 
ners bound to fidelity inter scse and each is liable in the 
absence of some special provision to the contrary for 
the entire syndicate obligations. Joinder or non-joinder 
of any member or members, therefore, is optionable. 

Sec. 1211, Code of D. C. 

The authorities, it is submitted, are in line with the 
plain reason and common sense of the situation. The 
so-called impasse of counsel for appellants is not a cul- 
de-sac but a hole in which counsel floats in the etherialized 
vapor of his own logic with space all about him, and 
touching no substance to prevent the free passage of 
common sense. Counsel argues that plaintiff, not as 
executrix but as a shareholder, is liable for a one-tenth 
of the account stated, but the code in a proper case makes 
complete provision for such a case; it permits a set-off, 
but requires the same to be specially pleaded. 

Secs. 1563-71. 

An assumpsit when made by partners is made by each 
and all and the same is true of a syndicate. 

Presbrey vs. Thomas, 1 App. D. C., 171. 


Sturges vs. Swift, 32 Miss., 240. 
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This was an action on a due bill given by one partner 
to the other, the partnership, however, not being dis¬ 
solved but continuing, and the due bill being given as 
evidence of the balance struck and account stated of 
certain partnership transactions. 

The defense was that as the partnership had not been 
dissolved the plaintiff’s remedy was in a court of equity. 

Held: One partner may sue his co-partner on a note, 
obligation or account stated, ascertaining the sum due. 
The object of going into equity is, to get an account 
concerning matters about which the parties are unable to 
agree; but to hold that when they have agreed and given 
a legal shape to their contracts, such contracts cannot be 
enforced by law, would be equivalent to holding that 
either the subject was of such a nature, or the relation of 
the parties such, that the law did not permit them to con¬ 
tract. The almost universal rule is, that where there is 
not a legal prohibition, parties may contract upon the 
principle that the law acts by conferring rights. 

Holme vs. Smith, 7 Bing., 316. 

Plaintiff was part owner of a ship. He sailed on four 
voyages as ships husband and at the request of those 
interested with him in the ship, purchased the outfit of 
the ship and brought an action of assumpsit on the im¬ 
plied promise to pay. The defense was the remedy was 
in equity on a general accounting. 

Justice Parke held: The case has been argued as if 
this were a strict partnership, but it is not so. The plaint¬ 
iff lays out his money in furnishing tackle and provisions 
for the ship, for which, even if he were a partner, he 
would be entitled to recover the same as any other trades¬ 
man. He would be clearly entitled to sue for such ex- 
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penses if he were not a part owner, and his being part 

owner does not in this respect alter his situation. 

See also— 

Wray vs. Milestone, 5 M. and W., 21. 

Westerlo vs. Evertson, 1 Wend. (N. Y.), 532. 
Story on Partnership (7th Ed.), Sec. 219, Notes. 

Douthit vs. Douthit, 133 Ind., 26. 

While it is the rule that one partner cannot sue an¬ 
other to recover profits or his share of the assets, where 
the partnership is unsettled, yet where there is an agree¬ 
ment adjusting partnership affairs, which awards to 
one partner a specific sum, or creates a specific duty in 

his favor, he may maintain an action upon a breach of 
such duty or promise. 

Lane vs. Tyler, 49 Me., 252. 


One partner may sue his co-partners at law in respect 
to partnership transactions, which do not involve the 
partnership accounts, and in all other cases in which the 
rendition of judgment will he a bar to any other suit 
growing out of the partnership transactions in suit. 

Kunneke vs. Mapel, 60 Ohio St., 1. 

A partner can maintain a money judgment against a 
co-partner upon a claim of payment of a partnership 
debt before a final accounting of partnership affairs has 
been had upon showing that a particular transaction had, 
by agreement, been withdrawn from the partnership ac- 
count. 

An account stated makes, after statement, but a single 



matter and is no bar to any proceedings, at law or in 
equity, concerning matters outside the stated account or 
period. 

Even if there were other unstated and unsettled ac¬ 
counts between the parties, which we do not concede but 
on the contray deny, contending that the settlement was 
a complete one, commencing with an agreed date and 
ending with death, it would be immaterial as to this action 
upon the account stated. 

In Filer vs. Peebles, 8 N. H., 220, it was held: 

“Where an account was stated by the parties, 
and an amount was agreed upon as due within 
certain dates, merely, but unstated and unsettled 
as to accounts general betwixt the parties, it is 
sufficient, regardless of the fact the accounts gen¬ 
erally betwixt the parties are unstated and unset¬ 
tled.” 

See also Gibson vs. Moore, 6 N. H., 547. 

Esdaile vs. Wuytack, 11 N. Y. Supp., 422. 

Through the books runs the rule that where the cause 
of action is distinct from the partnership accounts, and 
does not involve their consideration, nor require their 
examination, a court of law may proceed with the action. 
One partner may sue another at law, in respect of a debt 
arising out of a partnership transaction, if the obligation 
or contract, though relating to the partnership transac¬ 
tion, is separate and distinct from all other matters in 
question between the partners, and can be determined 
without going into the partnership accounts, following 
Crater vs. Bininger, 45 N. Y., 545—a case practically 
on all fours with the case at bar, save there the ezndence 
of debt was not in the form of a resolution, but of a note. 
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Koehler vs. Brown, 31 How., Pr. fN Y ) 235 
Where a balance is struck between co-partners and a 
promise to pay is given, an action of assumpsit may be 
maintained upon the promise. 


McDougald vs. Banks, 13 Ga„ 452. 

Partners agree among themselves that certain wharf 
lots belonging to the partnership shall be rented out annu¬ 
ally, and that each partner shall be entitled to his propor¬ 
tion of the rent, to be regulated by the amount of his 
interest in the property, and shall collect the same from 
the lessee and settle with him therefor. Held: Compe¬ 
tent for partners to enter into such an agreement and 
that ,t is binding inter sese. Held: They may sue at law 
for their proportions. 

In this case the renter was one of the partners (p. 457). 

See also— 

Wadley vs. Jones, 55 Ga., 329. 

Buckner vs. Ries, 34 Mo., 357. 

Clark vs. Dibble, 10 Wend. (N. Y.), 601. 

McSherry vs. Brooks, 46 Md., 103. ’ 

Wilson vs. Wilson, 26 Oregon, 251. 

Collamer vs. Foster, 26 Vt., 754. 

But, had there been a partnership that part¬ 
nership WAS DISSOLVED BY THE DEATH OF HARDING. 

Qua executrix-appellee has a different and sep¬ 
arate IDENTITY THAN MRS. HARDING, LIFE TENANT, 
AND HER TWO SONS, REMAINDERMEN, OF THE SYNDICATE 
SHARES. As EXECUTRIX SHE CAN SUE THE SYNDICATE 
EVEN THOUGH PERSON A LEY INTERESTED IN THE SHARES. 

She sl es because Theodore harding was syndicate 

AGENT, NOT BECAUSE HE WAS SYNDICATE SHAREHOLDER. 
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Conceding, for purposes of argument only, that Theo¬ 
dore Harding as a syndicate shareholder was a member 
of a partnership in his lifetime, appellees submit that that 
particular partnership was dissolved by his death and 
that the persons who succeeded to his interest and by 
their assent and acquiescence may be said to have come 
into a technically new partnership, namely, the widow 
as life tenant and the sons as remaindermen in interest 
in the syndicate certificates, are separate and distinct 
identities from Caroline Harding, executrix, who is not 
a partner and, qua executrix , is as separate and distinct 
from Caroline Harding, life tenant, as would have been 
John Doe, executor, had Theodore Harding selected as 
his executor John Doe. The “account stated" was be¬ 
tween Caroline Harding, executrix, and the syndicate, 
and not between the syndicate on the one hand and 
Harding, life tenant, and Hardings, remaindermen, on 
the other. Therefore, as it is conceded that had Theo¬ 
dore Harding sold and transferred his shares prior to 
his death his executrix could maintain the present action, 
it is submitted, where he has devised his shares and they 
thereby pass to individuals in their personal right, there 
is no prohibition against his executrix as executrix main¬ 
taining the action, even were there here a strict partner¬ 
ship. 

Schofield vs. Eichelberger, 7 Peters, 586. 

The general doctrine is that every partnership is dis¬ 
solved by death. 

See also Burwell vs. Cawood, 2 How. (U. S.), 
560. 

In Story on Partnership, Sec. 317, page 480, it is said: 

“If the rest of the persons continue the busi- 
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ness under the same or any other name, it is 
a new and different partnership.” 

The very same contention now made by counsel for 
appellants was advanced unsuccessfully by him in Parker 
vs. Heald, 29 App. D. C., 35, which was an action at law 
y Heald, executrix of Heald, claiming to be a creditor 
of an unincorporated association or joint stock company, 
against its members. The Court said that the intestate 
was a creditor and not a stockholder of the association 
inasmuch as he held special stock, but added : 

“It is to be observed that this suit was insti¬ 
tuted by the executrix of Erwin Heald, whose 
death would have terminated his partnership in 
this association, if he had ever been a partner.” 

In McSherry vs. Brooks, 40 Md., 116, the late Chief 
Justice Alvey said: 

“The general rule is too well settled to admit 
of any question that actions at law cannot be 
maintained by one partner against another in¬ 
volving the state of the partnership accounts. This 
general rule is founded upon certain well-defined 
reasons, to be found in the authorities. But it is 
equally well settled and established that one part¬ 
ner may sue another at law, on a promise to pav 
a balance which has been ascertained and agreed 
upon In reference to such balance the reasons 
for the inability of the partner to maintain an 
action at law against a co-partner no longer ex¬ 
ists. If, says Mr. Parsons, the settlement has 
closed their concern or has followed the dissolu¬ 
tion of the partnership, they are no longer part¬ 
ners-at-law, and if the partnership goes on they 
are not partners as to this balance, because it has 
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been taken out of the current accounts, separated 
from the partnership and appropriated to the part¬ 
ner to whom it is due.” 

It was competent for Caroline Harding, executrix, 
to have contracted with the 11th and E Street Syndicate 
for an “account stated.” The fact she, personally, was 
a life tenant of a syndicate certificate or interest did not 
destroy this competency, or the competency to sue, the 
“account stated” being agreed upon by all parties; the 
only limitation arising out of the relationship of the 
parties, it is submitted, w r as that the utmost good faith 
should l>e shown, and as to this there is no controversy— 
the bona fidcs is a conceded element in the case. 

Appellant seeks to assert an identity between the par¬ 
ties succeeding to the ownership of the Harding shares 
and the executrix, because a special bond was given as 
executrix. The point, it is submitted, is not well taken. 
The only effect of the special bond under the statute was 
to relieve from the necessity of accounting to the probate 
court. It did not alter title to the certificates nor alter 
the capacity of the executrix. It did not merge Caroline 
Harding, life tenant, and the Harding sons, remainder¬ 
men, of the syndicate certificates into Caroline Harding, 
executrix. There would seem to be no necessity for 
citation of authority on this point, but see Lafferty vs. 
Peoples Savings Bank, 7fi Mich., 35. 

State vs. Snowden, 7 Gill and J. (Md.), 431. 

The true relationship of real estate syndicate 

MEMBERS IS THAT OF TENANTS IN COMMON. .THEY ARE 
JOINT ADVENTURERS. MANY OF THE DOCTRINES OF PART¬ 
NERSHIP ARE APPLICABLE TO THEM, BUT IN THE ABSENCE 
OF COMPLICATED ACCOUNTS SUITS AT LAW MAY BE MAIN- 
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tained between them and there is no legal pro¬ 
hibition AGAINST ONE SUING THE OTHERS ON AN 
ACCOUNT STATED ARISING OUT OF HIS PAYING MORE THAN 
HIS SHARE. ThE EXECUTRIX OF AN AGENT OF THE SYN¬ 
DICATE MAY CONTRACT WITH AND MAY SUE THE SYNDI¬ 
CATE, JOINING SOME OR ALL AT PLEASURE. 

In Starkweather vs. Dyer, 30 App. D. C., 146, this 
Court said of members of a real estate syndicate: 


The contributors to purchases of real estate by 
a syndicate were not partners but tenants in com¬ 
mon ; real property standing in the names of sev¬ 
eral persons is deemed to be held by them as joint 
tenants or tenants in common and not as part¬ 
ners/’ 

They are not partners because the “conduct of a busi¬ 
ness” is essential to a partnership. They are, as stated in 

Clark vs. Sidway, 142 U. S., 690, joint adventurers. 

See also— 

Hurley vs. Walton, 63 Ill., 260. 

Coles vs. Coles, 15 Johns. (N. Y.), 158. 

The law is well settled that assumpsit will lie where 
one tenant in common has expended more than his proper 
share of money on account of the common property, as 
for repairs or encumbrances. 

Strother vs. Butler, 17 Ala., 733. 

Haven vs. Mehlgarten, 19 Ill., 91. 

Gwinneth vs. Thompson, 9 Pick. (Mass.), 31. 
Dickinson vs. Williams, 11 Cush. (Mass.), 258. 
Blood vs. Blood, 110 Mass., 545. 

Carter vs. Bailey, 64 Me., 458. 






In Haven vs. Mehlgarten, supra , several persons, their 
associates, heirs and assigns were authorized to establish 
a ferry and were required in return for the concession 
or privilege to maintain and operate the ferry for public 
use within certain hours and in a certain manner, with 
conditions as to upkeep and tolls. It was held that no 
corporation having been organized the parties, as among 
themselves, were tenants in common of the property and 
franchises; that some of the parties being absent the 
others might maintain indebitatus assumpsit against their 
co-tenants or their heirs for money necessarily expended 
in the preservation of their common property and fran¬ 
chises, and that a special request to pay need not be 
proved, but might be implied from the peculiar relation 
of the parties and the beneficial nature of the acts done. 

In the instant case there is an express promise and no 
complications but an agreed balance. Counsel attempt 
to make much of the fact that mother and sons have an 
interest in the syndicate, but it is respectfully submitted 
the alleged difficulties are of appellant’s own creation 
and imagination; that if, as is anticipated, the judgment 
is affirmed and the syndicate pays the judgment, exact 
justice will have been done in that the executrix will 
get the money due and the diminution thereby of the 
syndicate assets will come out proportionately of all 
shareholders, the Harding shares included. If not and 
any appellant overpays his remedy is plain. Appellant's 
right to sue all or none has been shown heretofore. 

As to the assignments of error in the refusal of the 
court to permit questions as to what occurred at syn¬ 
dicate meetings after there had been an “account stated,’’ 
including an agreement to pay the same, it is submitted 
that no discussion or authorities are necessary. Counsel 
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for appellants declined to state to the trial court they ex¬ 
pected to prove appellee assented to or acquiesced a 

"vsTtook t° f th T traCt reSUlt fr ° nl the account 

^rrevtc if S t0 thC C ° ntraCt S ° * ^ ‘wo 

In this case it never should have been necessary to have 

■'r*™”-T" 1 h “«■*» *-» Jr 

IMS no h , T" 5 VS ' DaViS ’ 13 A PP' D ' C > 361. 

It s not beheved any discussion of the cases cited by 
appellant is necessary. Many are cases where there never 
was an account stated and several recognize that where 
ere is an account stated the general doctrine that a 
partnership accounting is in equity does not apply 
It is respectfully submitted the judgment should be 
affirmed; that there is no technical barrier to a suit at 
law and no occasion in this simple controversy for the 
delicate adjustments and offices of a court of equity. 

Mason N. Richardson, 

Kappher & Merieeat, 

Attorneys for Appellees. 







